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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD 

 
 
CLOCKWORK IP, LLC    ) 
       ) 
    Petitioner ,  ) 
       ) 

v.     ) Cancellation No. 92057941 
) Reg. No. 3,618,331 

BARNABY HEATING & AIR, and  ) 
McAFEE HEATING AND AIR    ) 
CONDITIONING CO., INC.   ) 
       ) 
    Respondents.  ) 
 

 
PETITIONER CLOCKWORK IP, LLC ’S MOTION TO STRIKE  

 
 Petitioner Clockwork IP, LLC (“Clockwork”), by counsel, hereby moves to strike the 

Supplemental Declaration of Charles Barnaby (the “Supplemental Declaration”) and 

accompanying exhibits (the “Exhibits”), filed in connection with Respondent Barnaby Heating & 

Air’s (“Barnaby”) Reply to Petitioner’s Opposition to Respondent’s Cross-Motion for Summary 

Judgment (the “Reply”), as well as the portions of the Reply relying on the Supplemental 

Declaration and Exhibits, and states the following in support of its motion: 

ARGUMENT  

  On August 10, 2015, Barnaby filed its reply in support of its cross-motion for summary 

judgment (the “Reply”), addressing only one of the previous seven defenses on which it had 

originally sought judgment as a matter of law and not addressing Clockwork’s responses and 

legal arguments on any of the others.  (See generally [Dkt. # 36] Resp’t Reply in Supp. of Cross-

Mot. for Summ. J. (“Resp’t Cross-SJ Reply”).)  Purportedly in support of the Reply, Barnaby 

also filed the Supplemental Declaration of Charles Barnaby (the “Supplemental Declaration”) 

and accompanying exhibits (the “Exhibits”). (See [Dkt. # 36] Suppl. Decl. of Charles Barnaby 
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(“Barnaby Suppl. Decl.”); [Dkt. # 36] Exs. to Barnaby Suppl. Decl. (“Exs.”).)  For at least the 

reasons set forth below, the Supplemental Declaration and Exhibits are improper and must, along 

with the portions of the Reply relying on the Supplemental Declaration and Exhibits, be stricken 

from the record.   

I.  Several paragraphs in the Supplemental Declaration must be stricken because they 
are an impermissible surreply to Clockwork’s motion for summary judgment.1 
 
Pending before the Board, along with Clockwork’s fully-briefed motion for sanctions 

based on Barnaby’s failure to comply with the Board’s Order related to discovery, are 

Clockwork’s motion for summary judgment on its fraud claim – which was fully briefed as of 

July 24, 2015 – and Barnaby’s cross-motion for summary judgment on seven of its defenses.  

Central to Clockwork’s motion for summary judgment is the fact that Barnaby knew of 

Clockwork’s superior rights to the COMFORTCLUB Mark prior to when Barnaby made each of 

the four fraudulent statements to the United States Patent and Trademark Office (“USPTO”) with 

the intent to deceive the USPTO into issuing Barnaby a registration to which Barnaby was not 

entitled.  (See generally [Dkt. # 22] Pet’r Mem. in Supp. of Mot. for Summ. J. (“Pet. SJ Mem.”); 

see also [Dkt. # 32] Pet’r Reply in Supp. of Pet. Mot. for Summ. J. (“Pet. SJ Reply”).)  Barnaby 

did not contest – and therefore conceded – that knowledge in its brief in opposition to 

Clockwork’s motion for summary judgment.  (See [Dkt. # 30] Resp’t Opp’n to Pet’r Mot. for 

Summ. J. (“Resp’t SJ Opp.”); see also infra Section II.) 

Conversely, however, Barnaby’s knowledge of the falsity of its statements to the USPTO 

was not at issue at all in Barnaby’s opening brief in support of its cross-motion for summary 

                                                 
1 Barnaby does not appear to rely on the Exhibits to claim it lacked knowledge of Clockwork’s 
superior rights in COMFORTCLUB, but to the extent that it does, Clockwork respectfully 
requests that the Board strike the Exhibits on the ground that they also constitute an improper 
surreply. 
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judgment, and Clockwork did not put it at issue in its opposition to Barnaby’s cross-motion.  

([Dkt. # 30] Resp’t Mem. in Supp. of Cross-Mot. for Summ. J. (“Resp’t Cross-SJ Mem.”); [Dkt. 

# 34] Pet’r Opp’n to Resp’t Cross-SJ Mot. (“Pet. Cross-SJ Opp.”).)  In fact, although Barnaby 

moved for summary judgment on its “no liability for fraud” defense, it made no arguments and 

cited no legal authority in support of that defense, perhaps relying instead on its opposition to 

Clockwork’s motion for summary judgment, in which Barnaby also failed to dispute Barnaby’s 

knowledge.  ([Dkt. # 30] Resp’t Cross-SJ Mem.; see also [Dkt. # 30] Resp’t SJ Opp.)   

Yet, despite the issue of Barnaby’s knowledge having no relevance whatsoever to its 

cross-motion, Barnaby included 10 paragraphs in the Supplemental Declaration attached to the 

Reply in support of its cross-motion – which is over a third of the substantive paragraphs – that, 

for the very first time, deny Barnaby’s knowledge of Clockwork’s superior rights in the 

COMFORTCLUB Mark.  ([Dkt. # 36] Barnaby Suppl. Decl. ¶¶ 2, 3, 4, 5, 18, 19, 24, 26, 28, 29.)  

Barnaby does not cite to a single 1 of those 10 paragraphs in the Reply to claim a lack of 

knowledge.  ([Dkt. # 36] Resp’t Cross-SJ Reply.)  This is unsurprising given that the entire 

Reply is devoted to Barnaby’s “forum-selection clause” defense, and its knowledge of 

Clockwork’s superior rights has no bearing on that issue.  (See generally id.)  Thus, those 10 

paragraphs are irrelevant to the cross-motion for summary judgment, which is at least one reason 

for the Board to not only ignore them, but strike them entirely. 

As importantly, a review of the pending motions in this case reveals that Barnaby is not 

simply raising irrelevant information, but is instead attempting to use the Supplemental 

Declaration to make an end-run around the Board’s prohibition on surreplies.  On July 24, 2015, 

Clockwork filed a reply brief in support of its motion for summary judgment.  In that reply brief, 

Clockwork highlights that Barnaby failed to address – and therefore conceded – among other 
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things, Barnaby’s knowledge of Clockwork’s superior rights in COMFORTCLUB.  (See [Dkt. 

# 32] Pet. SJ Reply at 6 (“Barnaby also does not contest, and therefore concedes, that the 

Barnaby Statements are false and that Barnaby knew they were false both times it made them.”); 

id. at 7 (noting that “by honing in on the March 2008 conference, Barnaby ignores – and again 

concedes – the following points that demonstrate its knowledge of Clockwork’s superior rights at 

the time it made the Barnaby Statements in March 2008 and/or August 2008,” including but not 

limited to that, “in 2007, Barnaby was surrounded by seven (7) Clockwork franchisees that were 

using the COMFORTCLUB Mark in connection with heating and air conditioning services”).)  

Viewing the 10 completely irrelevant paragraphs in conjunction with Clockwork’s 

statements in its reply brief leads to one inescapable conclusion:  paragraphs 2, 3, 4, 5, 18, 19, 

24, 26, 28, and 29 of the Supplemental Declaration have nothing to do with the Reply filed in 

support of Barnaby’s own cross-motion, but instead are an improper attempt to file a surreply in 

response to Clockwork’s motion for summary judgment in contravention of the rules.  See 37 

C.F.R. § 2.127(e)(1); see also Enterprise Rent-A-Car Co. v. Advantage Rent-A-Car Inc., 62 

U.S.P.Q.2d (BNA) 1857, 1858 (T.T.A.B. 2002) (noting that 37 C.F.R. § 2.127(e)(1) expressly 

prohibits surreplies and “leaves the Board with no discretion in this matter”).  Paragraphs 2, 3, 4, 

5, 18, 19, 24, 26, 28, and 29 of the Supplemental Declaration must therefore be stricken the 

record.  See QSA Toolworks, LLC v. Realnetworks, Inc., No. 91168414, 2007 WL 459791, at *2 

(T.T.A.B. Feb. 1, 2007) (striking a declaration because, “although it was filed in response to” the 

motion to strike, the declaration was “clearly meant support opposer’s motion for summary 

judgment,” which was already fully briefed when the declaration was filed); see also Guthy-

Renker Corp. v. Boyd, 88 U.S.P.Q.2d (BNA) 1701, 1702 (T.T.A.B. 2008) (striking a cross-
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motion to dismiss after finding the motion was essentially a surreply and noting that “[p]arties 

may not couch a surreply as a new motion in order to avoid the prohibition on surreplies”). 

II.  The Reply, Supplemental Declaration, and Exhibits must be stricken to the extent 
that they contain information that Barnaby omitted and conceded in prior briefings. 

 
Althought neither point is relevant to the “forum-selection clause” defense arguments that 

Barnaby asserts in the Reply, the Supplemental Declaration and Exhibits are entirely devoted to 

contesting Barnaby’s knowledge of Clockwork’s superior rights in the COMFORTCLUB Mark 

as well as Barnaby’s status as a non-exclusive licensee of Clockwork’s COMFORTCLUB Mark.  

(See generally [Dkt. # 36] Barnaby Suppl. Decl.)  But Barnaby has already conceded both its 

knowledge of Clockwork’s superior rights and its status as a non-exclusive licensee, and it 

cannot now, at the eleventh hour, try to unring that bell.   

 In Clockwork’s opening brief in support of its motion for summary judgment, Clockwork 

demonstrated Barnaby’s fraud on the USPTO by pointing to, among other things, the following 

facts: 

 that Barnaby was a non-exclusive licensee of Clockwork’s COMFORTCLUB Mark, 
([Dkt. # 22] Pet. SJ Mem. at 3, 12; [Dkt. # 22] Faust Decl. ¶ 3); 
 

 that from 2006 to 2008, Clockwork licensed the COMFORTCLUB Mark to at least seven 
(7) OHAC franchisees within close proximity to Barnaby in the State of Texas, ([Dkt. # 
22] Pet. SJ Mem. at 3, 12; [Dkt. # 22] Yohn Decl. ¶¶ 8–9; [Dkt. # 22] Ex. 2 to Yohn 
Decl.); and 
 

 that Barnaby knew of Clockwork’s superior rights both at the time Barnaby filed the 
application to register COMFORTCLUB and when it filed the August 2008 response to 
the office action, ([Dkt. # 22] Pet. SJ Mem. at 8, 10–13.) 

 
After being served with Clockwork’s opening brief, Barnaby filed two briefs in which it had the 

opportunity to refute the above listed facts:  (1) Barnaby’s brief in opposition to Clockwork’s 

motion for summary judgment, ([Dkt. # 30] Resp’t SJ Opp.); and (2) Barnaby’s opening brief in 

support of Barnaby’s cross-motion for summary judgment, ([Dkt. # 30] Resp’t Cross-SJ Mem.)  
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Barnaby did not contest its knowledge of Clockwork’s superior rights in COMFORTCLUB or 

Barnaby’s status as a non-exclusive licensee of Clockwork’s COMFORTCLUB Mark in either 

brief.  (See generally [Dkt. # 30] Resp’t SJ Opp.; [Dkt. # 30] Resp’t Cross-SJ Mem.)  It therefore 

conceded both points and waived any argument to the contrary.  Md. Elec. Indus. Health Fund v. 

MESCO, Inc., 2014 WL 853237, at *7 (D. Md. Feb. 28, 2014) (collecting cases and noting that 

“[b]ecause defendants do not challenge that contention, they have conceded that point”); 

Hopkins v. Women’s Division, Gen. Bd. of global Ministries, 284 F. Supp. 2d 15, 25 (D.D.C. 

2003) (noting “that when a plaintiff files an opposition to a dispositive motion and addresses 

only certain arguments raised by the defendant, a court may treat those arguments that the 

plaintiff failed to address as conceded”); In re Peace Love World, LLC, 2015 WL 910214, at *2 

(T.T.A.B. Feb. 9, 2015) (noting that the applicant failed to address the Examining Attorney’s 

contention, and therefore conceded that point); In re Natco Prods. Corp., 2013 WL 3188887, at 

*2 (T.T.A.B. Jan. 31, 2013) (same); Macalester-Groveland Community Council v. KidsPark, 

Inc., 2010 WL 1233875, at *5 (T.T.A.B. Mar. 23, 2010) (same in the context of a petition to 

cancel).   

Now, through the Supplemental Declaration that has nothing to do with the Reply with 

which it was filed, Barnaby tries to reverse its prior concessions.  This belated attempt again 

comes closely on the heels of the reply brief that Clockwork filed in support of Clockwork’s 

motion for summary judgment, in which Clockwork points out Barnaby’s concessions regarding 

Barnaby’s knowledge of Clockwork’s superior rights in COMFORTCLUB, (see supra at 3), and 

existence as a non-exclusive licensee of Clockwork’s COMFORTCLUB Mark, ([Dkt. # 32] Pet. 

SJ Reply at 7 (noting that, “by honing in on the March 2008 conference, Barnaby ignores – and 

again concedes – the following points,” including but not limited to, that, “by March 2008, 
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Barnaby was a non-exclusive licensee of Clockwork’s COMFORTCLUB Mark”).)   The 

Supplemental Declaration, Exhibits, and the Reply (to the extent it refers to and/or relies on the 

Exhibits) should therefore be stricken.   

III.  The Reply, Supplemental Declaration, and Exhibits must also be stricken to the 
extent they contain information and documents Barnaby failed to produce in 
response to Clockwork’s discovery requests. 

 
It is well-settled that a party may not rely on information and documents in support of a 

motion where it refused to produce that information and documents in response to discovery 

requests during the discovery period.  Fed. R. Civ. P. 37(c)(1); Nutrilife Int’l, Inc. v. Foti, 2014 

WL 2174327, at *3 (T.T.A.B. May 14, 2014).  Here, Barnaby attached the Exhibits (Exhibits A-

D) to the Supplemental Declaration; it references and provides information about the Exhibits in 

paragraphs 5, 7, 8, 9, 10, 11, 12, 13, and 14 of the Supplemental Declaration; and, it relies on the 

Exhibits and those paragraphs on at least page 3 of the Reply.   

But neither the Exhibits nor the information contained in paragraphs 5, 7, 8, 9, 10, 11, 12, 

13, and 14 were previously provided to Clockwork in any of Barnaby’s three prior written 

discovery responses and/or document productions.  (See Decl. of Brad Newberg (“Newberg 

Decl.”) ¶¶ 2–3.)  In fact, it was not until July 31, 2015, that Barnaby produced the documents 

now attached as the Exhibits as well as amended interrogatory responses referring vaguely to the 

Technical Seal of Safety License Agreement only.  (See id.; Ex. A to Newberg Decl. (containing 

a true and accurate copy of Barnaby’s July 31, 2015 discovery responses and production).)  As 

Barnaby’s July 31, 2015 production and amended discovery responses indicate, the Exhibits and 

information described in paragraphs 5, 7, 8, 9, 10, 11, 12, 13, and 14 of the Supplemental 

Declaration are responsive to at least Clockwork’s Interrogatory Nos. 7, 22, and 23 and Requests 

for Production 12 and 13.  (Ex. A to Newberg Decl.)  Barnaby offers no explanation for why 



8 of 13 
 

these documents and information were not produced earlier – not even after Clockwork filed its 

motion to compel and its motion for sanctions based on Barnaby’s failure to comply with the 

Board’s Order granting the motion to compel – and any belated justification it does provide 

cannot excuse the delay. 

To say that this production is untimely is an understatement:  it comes 14 months after 

the close of discovery; 4 months after the Board ordered deadline compelling Barnaby to respond 

fully to Clockwork’s discovery requests; 2.5 months after Clockwork filed its motion for 

summary judgment and motion for sanctions; and 1 week after Clockwork’s final briefs on the 5 

motions pending before the Board were due.  Perhaps even more troubling, it comes in the wake 

of Barnaby’s insistence for over a year that it has produced all documents and information in 

response to Clockwork’s discovery requests; its refusal to supplement its April 2015 production 

over the last 3.5 months; and Barnaby’s accusations that Clockwork’s distrust of Barnaby’s 

representations regarding the completeness of its discovery responses and production is 

unfounded.  For example – even setting aside everything that occurred from the close of 

discovery to Barnaby’s April 2015 Board ordered supplemental production, which is set forth 

more fully in Clockwork’s other pending motions – over just the last 3.5 months, Barnaby has 

made the following representations to the Board and Clockwork about its discovery production: 

 “All of the documents responsive to outstanding discovery have been uploaded” so that 
Clockwork may access them, (see [Dkt. # 21] Ex. J to Newberg Decl. (containing an 
email from Barnaby’s counsel regarding Barnaby’s April 2015 document production)); 
 

 “I have not had the opportunity to go over each of the points in your [April 2015] 
deficiency letter with Mr. Barnaby.  However, he has assured me there are no other 
responsive documents and that everything has been produced,”  (see [Dkt. # 21] Ex. J to 
Newberg Decl. (emphasis added) (containing an email from Barnaby’s counsel in 
response to Clockwork’s April 2015 deficiency letter that Clockwork sent prior to filing 
the motion for discovery sanctions and entry of judgment)); 
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 “Respondent has fully responded to Petitioner’s discovery requests . . . . ,” ([Dkt. # 24] 
Resp’t Opp’n to Pet’r Mot. for Discovery Sanctions & Entry of J. (“Resp’t Sanctions 
Opp.”) at 2 (filed June 15, 2015)); 
 

 “Respondent provided the discovery requested by Petitioner even prior to the issuance of 
the Board’s March 11, 2015 order . . . .  If responsive documents do not exist, 
Respondent is not required to create documents,” (id. at 1); 

 
 “Imperatively, Respondent had already responded to Petitioner’s discovery requests 

[before the motion to compel], but because Respondent did not file a response to 
Petitioner’s motion to compel, the Board issued the March 11, 2015 order that amended 
responses be served without objections,” (id. at 5); 

 
 “Respondent has fully responded to and provided responses to the discovery at issue in 

this case,” (id. at 5); 
 

 “The Board should deny Petitioner’s motion for sanctions because[, at the time Barnaby 
filed its opposition to the motion for sanctions on June 15, 2015,] Respondent has served 
amended responses and produced all documents in its possession,” (id. at 6 (emphasis 
added)); 
 

 “Respondent stands by its responses to all of Petitioner’s requests,” (id.); 
 

 “Sanctions are not warranted in this case, because it is clear that Respondent has 
complied with Petitioner’s discovery requests,” (id. at 9); and 

 
 after complaining that Clockwork did not adequately confer with Barnaby before filing 

the motion for sanctions, “[o]ne can only conclude that this motion for sanctions was 
brought for the purpose of delaying the proceedings and multiplying the costs of 
litigation,” (id. at 2). 

 
Yet, after repeatedly insisting nor more responsive information or documents exist, Barnaby 

produced “newly located” information and documents 7 days after Clockwork’s final brief on the 

pending motions was due.  The Board has consistently refused to allow parties to rely on after-

the-fact produced documents in similar circumstances.  See, e.g., Presto Prods. Inc. v. Nice-Pak 

Prods., Inc., 9 U.S.P.Q.2d (BNA) 1895, 1896 n.5 (T.T.A.B. 1988) (striking documents submitted 

in support of a motion for summary judgment where the moving party had previously withheld 

those documents based on the attorney-client privilege, and noting that, when a party refuses “to 
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produce information sought in a discovery request,” it may not “thereafter rely on the 

information as evidence in its behalf”). 

Thus, as the record shows that Barnaby failed to produce the Exhibits and the information 

contained in paragraphs 5, 7, 8, 9, 10, 11, 12, 13, and 14 in response to Clockwork’s discovery 

requests, the Exhibits, paragraphs 5, 7, 8, 9, 10, 11, 12, 13, and 14, and the portions of the Reply 

that rely on the Exhibits and the information contained in those paragraphs must be stricken from 

the record. 

IV.  The Supplemental Declaration must be stricken to the extent it contains statements 
for which Mr. Barnaby lacks personal knowledge and foundation. 

 
It is axiomatic that a declarant can only declare facts of which he or she has personal 

knowledge.  Fed. R. Civ. P. 56(c)(4) (noting that a “declaration used to support or oppose a 

motion must be based on personal knowledge . . . and show that the . . . declarant is competent to 

testify on the matters stated); TBMP § 528.05(b).  Barnaby has repeatedly insisted in its 

discovery responses that “[Barnaby] has no agreements with AirTime 500” and “no agreements 

with [Clockwork].”  See, e.g., (Ex. A to Newberg Decl. (containing Barnaby’s August 2015 

supplemental discovery responses and stating that “[t]here are no agreements or policies between 

[Barnaby] and [Clockwork]” (Interrogatory No. 7) and “[t]here are no agreements or policies 

between [Barnaby] and AirTime 500” (RFP No. 12)); see also [Dkt. # 36] Barnaby Suppl. Decl. 

¶ 22.)  As a result, Barnaby would have no personal knowledge of either entity’s licensing 

practices and/or policies.   

Yet, the Supplemental Declaration is rife with conclusory statements about AirTime500’s 

and Clockwork’s licensing practices and policies: 

 “AirTime 500 required AirTime 500 members to sign . . . licensing agreements whenever 
a member desired to use an AirTime 500 trademark,” ([Dkt. # 36] Barnaby Suppl. Decl. ¶ 
14); 
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 “AirTime 500 and Clockwork Home Services, Inc. were very particular about issuing 

written licenses for the use of its intellectual property,” (id. ¶ 16); 
 

 “Had AirTime 500 or Clockwork IP actually been using the COMFORTCLUB mark 
before Barnaby Heating & Air, LLC began using the COMFORTCLUB mark, AirTime 
500 or Clockwork IP would have required that Barnaby Heating & Air, LLC enter into a 
written licensing agreement for Barnaby’s use of the COMFORTCLUB mark,” (id.); and 
 

 “The fact that AirTime, nor Clockwork, required Barnaby to enter into an oral or written 
license for Barnaby’s use of the COMFORTCLUB mark is further evidence that neither 
AirTime, nor Clockwork, were using the COMFORTCLUB mark prior to Barnaby’s first 
use in January 2008,”(id. ¶ 17.) 
 

If Barnaby’s prior discovery responses are true and it is not a licensee of Clockwork or 

AirTime500, then the above identified statements must be stricken as improper because Mr. 

Barnaby lacks personal knowledge to make them.  If Barnaby actually does have this knowledge 

because of its arrangements with AirTime, then Barnaby has been lying to this Board over the 

entire course of the case.  Either way, the statements should be stricken.     

 More importantly, even if Barnaby now finally admits that it entered into agreements and 

licenses with AirTime500 and Clockwork (which it did), these statements would nevertheless be 

improper because they are not specific to Barnaby’s experience with AirTime500 and 

Clockwork.  Instead, they purport to identify Airtime500’s and Clockwork’s overall licensing 

policies and practices while also presuming to know how AirTime500 and Clockwork would act 

in a hypothetical situation.  (See id. ¶¶ 14, 16, 17.)  Barnaby’s personal experience hardly gives it 

foundation to speculate about AirTime500’s and Clockwork’s overall policies, let alone what 

either entity would do in all situations.  Thus, as Mr. Barnaby lacks the personal knowledge 

required to make the above-listed statements, paragraphs 14, 16, and 17 – and any text in the 

Reply relying on those paragraphs – must be stricken.  Fed. R. Civ. P. 56(c)(4); TBMP 

528.05(b). 
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CONCLUSION 

For the reasons stated above, Clockwork respectfully requests that the Board strike the 

Supplemental Declaration of Charles Barnaby and accompanying exhibits, as well as any portion 

of the Reply that relies on the Supplemental Declaration and/or the exhibits, and refuse to give 

consideration of those materials in this case.2 

Respectfully submitted, 
 
CLOCKWORK IP, LLC 
 

Filed via ESTTA: August 18, 2015 By: /Brad R. Newberg/______________ 
Brad R. Newberg 
bnewberg@mcguirewoods.com 
McGuireWoods LLP 
1750 Tysons Boulevard 
Suite 1800 
Tysons Corner, VA 22102-4215 
(703) 712-5061  
(703) 712-5187 (fax) 

  
Amanda L. DeFord 
adeford@mcguirewoods.com 
McGuireWoods LLP 
Gateway Plaza 
800 East Canal Street 
Richmond, Virginia 23219 
(804) 775-7787 
(804) 698-2248 (fax) 
Attorneys for Petitioner Clockwork IP, LLC 

                                                 
2 Although not an independent bases upon which to strike the Supplemental Declaration, 
Clockwork respectfully requests that the Board give no weight to the paragraphs in the 
Supplemental Declaration that are legal conclusions and/or argumentative and therefore not the 
proper subject of a declaration, including but not limited to paragraphs 17, 27, and 30.  See 
Weatherford/Lamb, Inc. v. C&J Energy Servs., Inc., 96 U.S.P.Q.2d (BNA) 1834, 1836–37 
(T.T.A.B. 2010). 
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CERTIFICATE OF SERVICE  
  
 On August 18, 2015, in addition to being filed and served via ESTTA, this document was 

sent by first class mail to the following counsel of record: 

  Julie Celum Garrigue 
  Celum Law Firm PLLC 
  11700 Preston Rd 
  Suite 660 Pmb 560 
  Dallas, TX 75230 
 
  Counsel for Respondent Barnaby  
  Heating & Air 

 
 
  Melissa Replogle 
  Replogle Law Office LLC 
  2661 Commons Blvd. 
  Suite 142 
  Beavercreek, OH 45431 
   
  Counsel for Assignee McAfee Heating  
  & Air Conditioning Co., Inc. 
 
 
       /Amanda L. DeFord/______________ 
       Amanda L. DeFord  
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